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BEFORE TIlE ILLINOIS POLLUTION CONTROLBOAR])

RECE~VlEl
MIC}IAEL WATSON, CI.tRK’~nF~TrF

APR 24 2003
Petitioner, No. PCB 03-134

STATE OF ILUNOIS
vs. (Pollution Control Facility Sit~R a~0ntr0IBoard

COUNTY BOARD OF KANKAKEE COUNTY, ConsolidatedWith PCB 03-125,03-133,
ILLINOIS, and WASTE MANAGEMENT OF 03-135,03-144)
ILLINOIS, INC.,

Respondent.

NOTICE OF FILING
TO: SeeAttachedServiceList

PLEASETAKE NOTICE that on April 23, 2003, we filed, with the Illinois Pollution
Control Board, via facsimile, the following: (1) PetitionerMichael Watson’sResponseto
County Board of Kankakee’sObjectionsto Watson’s Requestfor Depositions;and (2)
Petitioner Michael Watson’s ResponseTo Waste ManagementOf Illinois, Inc.’s
ObjectionsTo Watson’sRequestForDepositions.

PLEASETAKE FURTHER NOTICE that theabove-describeddocumentwill alsobe
filed directly with theIllinois Pollution ControlBoardon April 24, 2003, copiesof which are
attachedheretoand serveduponyou in themannerspecifiedon theattachedServiceList.

PETITIONERMICHAEL WATSON

JenniferJ. SackettPohlenz
QUERREY & HARROW, LTD.
175 WestJacksonBoulevard,Suite 1600
Chicago,Illinois 60604
(312)540-7000
AttorneyRegistrationNo. 6225990
Attorneysfor PetitionerMichael Watson
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PROOF OF SERVICE
Alesia Mansfield, underpenaltiesof perjury, certifies that sheservedthe foregoing

Notice of Filing, and document(s)set forth in said Notice, on the following parties and
personsat their respectiveaddresses/faxnumbers,this 23rd day of April, 2003, by or before
thehourof 4:30 p.m. in themannersstatedbelow:
Via Facsimile& U. S.Mail ___________

Donald Moran
Pederseri& Houpt
161 NorthClark Street
Suite3100
Chicago,IL 60601-3242
Fax: (312)261-1149
Attorney for WasteManagementof Illinois, Inc.

Via Facsimile& U.S.Mail
KennethA. Leshen
OneDearbornSquare
Suite550
Kankakee,IL 60901
Fax: (815) 933-3397
RepresentingPetitioner in PCB 03-125

Via Facsimile & U.S. Mail
KeithRunyon
1165 PlumCreekDrive
Bourbonnaise,IL 60914
Fax: (815)937-9164
Petitionerin PCB03-135

Via Facsimile& U.S. Mail
GeorgeMueller
GeorgeMueller, P.C.
501 StateStreet
Ottawa,IL 61350
Fax: (815)433-4913
RepresentingPetitioner in PCB 03-133

Via Facsimile & U.S.Mail
L. PatrickPower
956 NorthFifth Avenue
Kankakee,IL 60901
Fax: (815)937-0056
RepresentingPetitioner in PCB 03-125

Via U. S.Mail
LelandMilk
6903 S. Route45-52
Chebanse,IL 60922-5153
InterestedParty

Via Facsimile& U.S.Mail
CharlesHelston
RichardPorter
Hinshaw& Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford,Illinois 61105-1389
Fax: (815)490-4901
RepresentingKankakeeCountyBoard

Via Facsimile& U.S.Mail
ElizabethS. Harvey,Esq.
Swanson,Martin & Bell
One IBM Plaza,Suite2900
330North Wabash
Chicago,IL 60611
Fax: (312)321-0990
RepresentingKankakee CountyBoard

Via Facsimile& U. S.Mail
BradleyP. Halloran
Illinois Pollution Control Board
JamesR. ThompsonCenter,Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
HearingOfficer

(~.L ~Yfl~PI.~z\~ ~J
Alesia Mansfield ~,

Via U. S.Mail
PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914
InterestedParty
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARDRECEIVED

MICHAEL WATSON, CLERR’S OFF~F
APR ~ 4 2003

Petitioner, . No. PCB 03-134
SlATE OFIWNOIS

vs. (Pollution ControlFa ~ Board
Application)

(ConsolidatedWith PCB 03-125,03-
133, 03-135)

COUNTY BOARD OF KANKAKEE
COUNTY, ILLINOIS, and WASTE
MANAGEMENT OF
ILLINOIS, INC.,

Respondent.

PETITIONER MICHAEL WATSON’S RESPONSETO
WASTE MANAGEMENT OF ILLINOS, INC.’S

OBJECTIONS TO WATSON’S REQUEST FOR DEPOSITIONS

NOW COMES,PetitionerMichaelWatson,by and throughhis attorneysat Querrey&

Harrow, Ltd., and pursuantto the Illinois Pollution Control Board (IPCB) Hearing Officer’s

Order dated April 17, 2003, provides the following Responseto RespondentWaste

Managementof Illinois, Inc.’s Objections To Petitioner City of Kankakee’sRequestfor

Depositions,which Requestwas incorporatedinto Mr. Watson’sRequests:

1. As an initial ‘matter, PetitionerWatsondid file a depositionlist. However,sinceit

did not receiveWasteManagementof Illinois, Inc.’s discoveryresponsesuntil April 22, 2003,

it wasnot able to file themon that date,pursuantto theHearingOfficer’s April 17, 2003,

Order. Additionally, it would bedisingenuousfor WMII to objectto theApril 23, 2003 filing

of PetitionerWatson’sdeponentlist, givenWMII’s own apparenttardinessin the delivery of

thedocumentsto counselfor PetitionerWatsonandthefactthat the list disclosedby Petitioner

Watsonis duplicativeof theWMII deponentsalreadydisclosedby PetitionerCity of

Kankakee. Therefore,WMII hashardly beenprejudiced,as it timely hadthe disclosure,be it
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from anotherparty.

2. As respectsthesubstanceof WMII’s objections,WMII apparentlyhasno objection

to the depositionsof Messrs.HoekstraandRubak, and, in fa~toffers themasthe alternativeto

depositionsof Messrs.Wilt and Moran. While thedepositionsof Messrs.Hoeskstraand

Rubakcanbe scheduledprior to thoseof Messrs.Wilt andMoran, it doesnot clearly avoidthe

needfor thedepositionsof thetwo attorneys.Additionally, WMII’ s essentialrationalebehind

this objection,that theevidenceit obtainablefrom othersources,doesnot hold true, from

WMII ‘S own interrogatoryanswers.

3. Forexample,in WMII’s writtendiscoveryresponses,it disclosesthat Mr. Moran

was theonly personfrom WMII who contacted(duringthe pendencyof thesiting application

and prior to theCountyBoard’sdecisionon thatapplication)ElizabethHarvey, theattorney

for the CountyBoard (this contactis exparteon its face). (WMII Answersto Watson

InterrogatoryNo. 15). Clearly,the partieshavea right to inquire into theseexparte

communicationsoccurringbetweenMr. Moranand Ms. Harvey, particularlysincethe

specificsconcerningits contentanddetailshavenot beendisclosedand no other, non-attorney,

hasbeendisclosedastaking placein that communication. This informationwould not be

privilegedasit is a communicationbetweenattorneysrepresentingdifferent clients; thereis no

otherway, unfortunately,to obtain it, sinceonly theattorneys,asdisclosed,wereinvolved;

andthe informationis crucial to the preparationof thecase,in particularinformation.

concerningthatportion of PetitionerWatson’sPetitionerraising “improperexparte

communicationsduring thependencyof theWMII’ s siting application” as a fundamental

fairnessissue,as it createdunfair proceedings,inherentlyprejudicialto otherparticipants.

2
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See,SouthwestEnergyCorporationv. IPCB, et al., 275 Ill. App. 3d 84, 355N.E.2d304 (4th

Dist. 1995).

4. Additionally, WMII’s generalobjectionto thescopeof discoverymustfail.

SupremeCourt Rule201(b)(l),which authorizesbroaddiscovery ‘regardingany matter

relevantto the subjectmatterinvolved in thependingaction” is applicableto this matter. (IL

S.Ct. Rule 201(b)(1)). Illinois SupremeCourtRule201(b)(1)is consistentwith theobjective

of discovery: “The objectivesofpretrialdiscoveryareto enhancethetruth-seekingprocess,‘to

enableattorneysto betterpreparefor trial, to eliminatesurpriseandto promoteanexpeditious

andfinal determinationof controversiesin accordancewith thesubstantiverights of the

parties.” D.C. v. S.A., eta!., 178 Ill. 2d 551; 687 N.E.2d1032, 1037 (S.Ct. 1997).

5. Finally, WMII objectsto producingMr. Addlemanfor his depositionbasedon

healthreasons.Respectfullyandnot to diminish thestatedhealthcondition of Mr. Addleman

in anymanner,pursuantto Illinois SupremeCourtRules,it is not anexcuseto beingdeposed

merelyby havingan attorneystatethatyou underwentsurgeryin February2003. WMII

providesno authenticatedmedicalbasisor reasonwhy Mr. Addleman’sdepositioncannotgo

forward. Therefore,this objectionmustbeoverruled.

Dated: April 23, 2003 PETITIONER MICHAEL WATSON

JenniferJ. SackettPohlenz By:_____________________________
Querrey & Harrow, Ltd.
175 WestJacksonBlvd., Suite 1600
Chicago,Illinois 60604
(312) 540-7000AttorneyRegistrationNo. 622599
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BEFORETHE RECEIVED

MICHAEL WATSON, CL~J~OF~?(’~

I~PRZ42003No. PCB 03-134 STATE OFIWNOLS

vs. (Pollution Control Facility ~Ih~tion Control Board
Application)

COUNTYBOARD OF KANKAKEE
COUNTY, ILLINOIS, and WASTE (ConsolidatedWith PCB 03-125,03-133,
MAJNAGEMENT OF 03-135)
ILLINOIS, INC.,

Respondent.

PETITIONER MICHAEL WATSON’S RESPONSETO
COUNTY BOARD OF KANKAKEE’S

OBJECTIONS TO WATSON’S REQUEST FOR DEPOSITIONS

NOW COMES, PetitionerMichael Watson,by and throughhis attorneysat Querrey&

Harrow, Ltd., and pursuantto the Illinàis Pollution Control Board (IPCB) HearingOfficer’s

OrderdatedApril 17, 2003, providesthe following Responseto RespondentCountyBoard of

Kankakee’s ObjectionsTo Petitioner City of Kankakee’s Requestfor Depositions,which

RequestwasincorporatedintoMr. Watson’sRequests:

1. As respectstheCounty’sand CountyBoard’sobjectionsto thedepositionsofState’s

Attorneys, PetitionerWatsonrespectfullyreservesthe right to join in the City of Kankakee’s

response,afterhavingseenthatresponse.

2. The County objectsto the “remainingdepositions”on Exhibit A, presumablyonly

with the intent to object to thosepersonswithin the County’s employmentor control, which,

unfortunately,arenot identifiedby theCountyor CountBoardin their objections. However,the

basis for the objection is the allegation that “there is no good faith basis for taking the

depositions”andin support,the CountycitesaFourthDistrict Appellatecase,Yuretichv. Sole,

259 Ill.App.3d 311, 631 N.E.2d767 (
4

th Dist. 1993),which the Countyneglectedto stateheid

Petitioner,
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the trial court was in error in not allowing discoveryprior to dismissingalleged counts as

insufficient.

3. In Yuretich, plaintiff allegedwillful and wanton conducton the part of defendant

emergencymedicalservicespersonnel.~. at 312. Although therewasareasonableexplanation

for the conductof the personnelin this case,the court statedthe trial court was to takethe

allegationsoftheplaintiff astruefor themotion to dismissandplaintiff’s negligenceshould not

changetherequirementsfor pleading. ~. at 314-316. Thecourtnext discussedthetrial court’s

refusal to allow discoveryprior to ruling on the motion to dismiss. A trial court should not

refuse a discovery requestthat reasonablyappearsmight assist the party requestingthe

discovery,“[ejspeciallywherethe factsareexclusivelywithin the knowledgeofthe opponent.”

j~.at 317. Accordinglythecourthelddiscoveryshouldhavebeenallowedandthedismissalwas

reversedandthe caseremanded. j4. The veryaction for which thetrial courtwas reversedis,

oddly, exactlywhat the County seeksto havethe 1IPCB Hearing Officer rule: to bar legitimate

discoverythat reasonablymayassistthepartyrequestingit in preparationfor thismatter. This is

particularly troubling as the County has exclusive knowledgeof much of the information

requested.

4. Additionally, it is believedthat all of thenon-State’sAttorneys listed in the City of

Kànkakee’sdeposition list were intimately involved in pre-fihing (and possibly post-filing)

discussionswith WasteManagementof Illinois, Inc., except for Chris Richardsenand Juanita

Baker, who, as assistantsto Karl Kruse will be in a position to testify whether Waste

ManagementofIllinois, Inc. representativesmet with Mr. Kruseor calledMr. Kruse,during the

pendencyof theSiting Applicationsto theextentthe meetingsoccurredin Mr. Kruse’soffice or

to the extent they answeredthe phone for Mr. Kruse. If such meetings occurred,this is
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extremelyimproperand,by seekingthedepositionsoftheassistants,informationis beingsought

concerningthesepotential contacts,without inquiring into the mind of the decision-maker.

Furthermore,it is unclearwhetherthe County and County Board have any standingto raise

objectionson behalfof someof these“remaining”people,asit is unclearwhethercounselfor the

County/CountyBoardarepresentingall ofthesepeople.

5. SupremeCourt Rule 201(b)(1),which authorizesbroad discovery“regarding any

matterrelevantto the subjectmatterinvolved in thependingaction” is applicableto this matter.

(IL S.Ct.Rule201(b)(1)). Illinois SupremeCourt Rule201(b)(1)is consistentwith theobjective

of discovery: “The objectivesof pretrial discoveryareto enhancethetruth-seekingprocess,to

enableattorneysto betterpreparefor trial, to eliminatesurpriseand to promotean expeditious

and final determinationof controversiesin accordancewith thesubstantiverightsoftheparties.”

D.C. V. S.A.~et a!., 178 Ill. 2d 551; 687 N.E.2d 1032, 1037 (S.Ct. 1997). Further, these

objections contradictthe IPCB rules, which specifically provide that “it is not a ground for

objectionthat thetestimonyofadeponentorpersoninterrogatedwill beadmissibleat hearing,if

the information sought is reasonablycalculatedto lead to relevant information. (Section

101.616(e)). Particularly in light of incompleteanswersand responsesto written discovery

wheretheCountyandCountyBoard disclosedthefactthat acommunicationoccurred,(suchasa

letter from WivIll to the CountyBoardthat wassentthe dayof the siting decision(January31,

2003), pre-decisionand post-filing contacts,and negotiationsbetweenWMII and the County

concerningthehostagreement),but failed to disclosethenature,summary,substance,timeframe

andparticipantsin thatcommunication(andfailed in its entiretyto producetheJanuary31,2003

letter from WMII), the parties have a right to inquire into those areasthrough depositions.
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Sho~ldthe answersto Interrogatorieshave beenmore complete,this may not have been

necessary.

WHEREFORE,PetitionerMichaelWatsonrespectfullyrequeststheIPCBHearingOfficer

to overruletheCounty’s objections,andrequiretheCountyto (1) identify, specificallyby name,

thosepeopleon whosebehalfit is assertingtheobjectionsand(2)producethosepeoplefor their

deposition.

Dated: April 23, 2003

JenniferJ. SackettPohlenz
Querrey & Harrow, Ltd.
175 WestJacksonBlvd., Suite 1600
Chicago,Illinois 60604
(312) 540-7000
AttorneyRegistrationNo. 6225990
Attorneyfor PetitionerMichaelWatson

Document#: 821345

PETITIONERMICHAEL WATSON
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